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NEWSLETTER
September 29, 2021

Trade Assessments, Appraisals Should Include Emissions System Inspection
As reported in a prior edition of this 
newsletter, the US Environmental 
Protection Agency has undertaken a 
national compliance initiative targeting 
aftermarket defeat devices and vehicle 
emissions control tampering as a priority of 
the agency. Three separate investigations 
targeting four Iowa businesses and 
hundreds of vehicles have already been 
announced by the EPA. Earlier this month 
Xtreme Diesel Performance of Las Vegas 
entered into a consent judgment with EPA 
in which it agreed to stop manufacturing 
and selling defeat devices and to pay 
a reduced civil penalty of over a million 
dollars. 

In addition to the federal prohibition 
on selling defeat devices (and it does 
not matter whether the defeat device 
is sold new and on its own or already 
installed), Iowa’s consumer protection 
statute requires the full disclosure of any 
material fact when selling retail goods. At 
a minimum this requires disclosure that 
the vehicle’s emissions system does not 
meet federal standards and requirements 
and very arguably includes a myriad of 
other required disclosures, including the 
cost of restoring the emissions system to 
compliance (which reportedly can exceed 
$10,000), and that the vehicle will not pass 
emissions and registration standards in 
many states.

IADA recommends that all vehicle trade 

assessments and appraisals include an 
inspection to verify that the original 
emissions system is fully intact and in 
compliance with federal requirements. 
Trade customers should be made aware 
of the significant impact that emissions 
tampering has on the value of their 
vehicle. Paragraph 4 of the Buyer’s 
Trade-In Certification on the IADA 
copyrighted Motor Vehicle Purchase 
Agreement (CPO6) is a certification from 
the customer regarding the trade vehicle: 
“That the original emission control system 
(including the catalytic converter) is 
intact.” Paragraph 8 of that form further 
provides, “If we [meaning the dealer] find 
out that you made any misrepresentation 
about the trade-in, then you will pay us 
three times our actual damages as a result 
of the misrepresentation, plus our costs of 
collection and attorneys’ fees.”

The operative provisions of the federal 
Clean Air Act are set out below. Pay close 
attention to the language in bold print.

“The following acts and the causing 
thereof are prohibited—

(A) for any person to remove or render 
inoperative any device or element of 
design installed on or in a motor vehicle or 
motor vehicle engine in compliance with 
regulations under this subchapter prior 
to its sale and delivery to the ultimate 
purchaser, or for any person knowingly 
to remove or render inoperative any such 

device or element of design after such sale 
and delivery to the ultimate purchaser; or

(B) for any person to manufacture or 
sell, or offer to sell, or install, any part 
or component intended for use with, or 
as part of, any motor vehicle or motor 
vehicle engine, where a principal effect 
of the part or component is to bypass, 
defeat, or render inoperative any device 
or element of design installed on or in 
a motor vehicle or motor vehicle engine 
in compliance with regulations under 
this subchapter, and where the person 
knows or should know that such part 
or component is being offered for sale 
or installed for such use or put to such 
use.”

EPA Links
Aftermarket Defeat Devices 
and Tampering are Illegal and 
Undermine Vehicle Emissions 
Controls
National Compliance 
Initiative: Stopping 
Aftermarket Defeat Devices 
for Vehicles and Engines
Xtreme Diesel Performance, 
LLC, Clean Air Act Settlement
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Regulatory Refresh: 
Credit Reports
A consumer can seek a civil penalty of up to $2,500 
against an individual or company that knowingly 
and willfully obtains access to the consumer’s credit 
report without a permissible purpose. That means 
both the dealership and the dealership employee who 
wrongfully pulls a credit report are potentially liable 
under the Consumer Credit Reporting Act. 

A signed credit application that is completed entirely 
and in person by the customer at the dealership 
is the best proof of authorization to pull a credit 
report. While federal law does not require a signed 
authorization to access a consumer’s credit report, a 
“permissible purpose” under the Fair Credit Reporting 
Act is required. The consumer’s written consent is the 
best proof that you have met that requirement. 

Credit applications via telephone or email are 
not recommended. While accepting phone credit 
applications is not statutorily prohibited, they result 
in the application being physically completed, either 
online or on paper, by dealership staff. That practice 
leaves the dealer open to allegations that the responses 
entered by staff do not match those provided by the 
consumer. The best practice is to direct consumers 
who wish to apply for credit via telephone to an online 
credit application to be completed by the consumer  
or encourage them to visit the dealership. Email 
applications are less secure than online submissions 
and should likewise be avoided.

When the actual credit application is submitted through 
the dealership’s online platform such as RouteOne 
or 700Credit, the application should be e-signed by 
the customer or printed and signed in person at the 
customer’s first dealership visit and retained in the deal 
jacket. 

For more information, read the following NADA Driven 
Management Guides:

• FTC Red Flags and Address Discrepancy Rules

• A Dealer Guide to the FTC Privacy Rule and the 
Model Privacy Notice

• Adverse Action Notices

Contact IADA President Bruce Anderson with questions.

New Title App Effective January 1
A new Iowa title application will soon be available for dealers—and it 
includes highly anticipated new features.

The redesigned application incorporates contiguous county jurisdiction 
and authorization for electronic registration and titling (ERT), eliminating 
the need for additional ERT paperwork and creating a standard process for 
initially titling and registering vehicles in a county other than the owner's 
residence.

The new form is effective January 1, 2022 and can be used on any 
transaction submitted to counties on or after that date. Transactions that 
take place in December but are not submitted until January (within the 30-
day timeframe) may use the new title app.

The current form will continue to be accepted during a transition phase 
after January 1, but will not include ERT authorization or the necessary 
fields to utilize contiguous county jurisdiction.

IADA Services will sell the updated form once it is finalized by the 
Department of Transportation. 

Mike Molstead Motors Celebrates 
Milestone Anniversary
Josh (left), Mike (center), and Jordan (right) Molstead of Mike Molstead 
Motors (Charles City) receive the dealership's 25-year dealer award from 
the Iowa Automobile Dealers Association.

Tax Credits for Paid FFCRA Leave End 
September 30
The mandatory paid emergency sick and family medical leave established 
under the Families First Coronavirus Response Act (FFCRA) expired on 
December 31, 2020, but dealerships have been able to access tax credits 
to offset the cost of any paid emergency sick leave provided voluntarily 
since then. Those tax credits will no longer be available for FFCRA leave 
after September 30, 2021. 

Some employees may be entitled to unpaid leaves of absence under the 
Family and Medical Leave Act (FMLA). Visit the IADA Legal Library to learn 
more about FMLA and how it may impact your employees.

In Memoriam: Jack Cooper
Jack Cooper, former dealer principal of Cooper Motors 
(Allison), passed away on Thursday, September 23. 
Jack, the father of current dealer Brad Cooper, served 
IADA as a county director from 1986 to 2010.
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Be Prepared for DOT Dealer Audit
Don't let a DOT dealer audit catch you unprepared. IADA has heard that 
motor vehicle enforcement investigators are actively conducting dealer 
audits and focusing on dealerships that haven't been recently audited. All 
dealerships, however, should be prepared for a dealer audit, which can be 
conducted any time during normal business hours.

During a dealer audit, the motor vehicle enforcement investigator will look 
at:

• Whether your dealer license is prominently displayed

• Your written dealer plate record, the number of plates, and where they 
are located

• Your list of salespeople

• Your list of authorized agents

• Whether you have titles or MSOs for all vehicles being offered for sale

• Whether all titles are assigned to the dealership

• Whether you have odometer statements for all vehicles less than 10 
model years old

• Whether you have used car buyers guides on all pre-owned vehicles 
offered for sale

For more information, read Iowa DOT Audit Guidelines from the IADA 
Legal Library.

Dealer News
Business Record Announces 
'Best of Des Moines'
Several IADA members were recognized in the 
Business Record's 2021 Best of Des Moines 
awards.

Willis Automotive (Clive) won in both the Best 
Auto Dealership and Best Place for Auto Repairs 
categories. Karl Chevrolet (Ankeny) and Bob 
Brown Chevrolet (Urbandale) were runners up.

Associate member Eide Bailly was a runner up for 
Best Accounting Firm.

If you have dealership news to share, email bbungert@iada.com.

Only Pay Invoices from 
Approved Vendor List
A common technique used by unscrupulous services 
involves mailing an advertisement that looks like 
an invoice along with instructions on how to remit 
payment. Although the fine print states the "invoice" 
is an ad, these "invoices" can slip through and cause a 
dealership to pay for a service they did not want.

Dealerships should have a list of approved vendors 
and only pay invoices from those vendors. Any invoice 
from a vendor not on the approved list must be 
approved by the person who made the purchase or a 
manager before they are paid. 

Employees May Be Entitled to 
Voting Leave
Local elections will be held across Iowa on November 
2. Although statewide and legislative offices aren't 
on the ballot this year, the Iowa law regarding voting 
leave still applies. 

Employers are required to allow employees to take 
time to vote if the employee does not have three 
consecutive hours in which to vote outside of their 
scheduled work hours and the employee requests this 
absence in writing prior to the date of the election.

Iowa polls will be open from 7 a.m. to 8 p.m. on 
election day, which is shorter than in previous years. 
An employee who is scheduled to work from 9 a.m. 
to 6 p.m., for example, will no longer have three 
consecutive hours outside of their work hours to 
vote. That employee is entitled to voting leave if 
they request it in writing prior to election day. The 
employer will designate when the employee can go.

Denying the written request of an employee who 
does not have three consecutive hours to vote is a 
misdemeanor.

Town Meetings Begin October 11
Make sure at least one leader from your dealership is planning to attend 
the IADA Town Meetings, which will be held at locations across the state 
from October 11 to October 21. The meetings will provide a fast-paced 
overview of regulatory compliance and other issues facing dealerships, 
including:

• Contiguous county jurisdiction

• Remote sales

• Emissions tampering

Attendance is free but registration is requested. Sign up to attend at  
iada.com/town-meetings/.

Special Legislative Session to Consider 
Redistricting Maps
The Iowa legislature will convene for a special session to consider the 
redistricting maps proposed by the non-partisan Legislative Services 
Agency on Tuesday, October 5.

The redistricting process has the potential to alter the legislative and 
congressional landscape in Iowa. And while lawmakers aren't expected 
to consider any legislation other than the redistricting maps during the 
special session, it is possible that they could use the session to address 
other issues.

That's why IADA's government relations team, led by legislative counsel 
Brad Epperly of Nyemaster Goode PC, will be at the capitol representing 
dealers for the duration of the special session. Once the maps are finalized, 
watch the IADA newsletter for an analysis of how the redistricting impacts 
dealers' legislative efforts.
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